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BLACK HELTERLINE..

Key Terminology

Navigable-in-fact waters: A term of art developed by courts to describe waters that are navigable in the
traditional sense, meaning they are capable of being used by vessels in interstate commerce or are subject to the
ebb and flow of tide.23

Interstate waters: VWaters that form a part of a state’s boundary.24

Navigable waters: An anomalous term as used in the Clean Water Act. The Clean Water Act governs
“navigable waters, 25 but this phrase is defined within the statute such that it is not limited to waters that are
navigable-in-fact.

Waters of the United States: The jurisdiction-defining phrase in the Clean Water Act. That statute generally
regulates “navigable waters,” but it defines that term to mean “the Waters of the United States, including the
territorial seas.”26

Jurisdictional waters: A term of art used by courts to describe those waters subject to federal regulatory
jurisdiction under the Clean Water Act.?/
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WATER
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BOGS & SIMILAR AREAS

MARSHES, SWAMPS,

—

<— SECTION 10 —»
(IF NAVIGABLE)
ORDINARY
HIGH WATER _

[¢——— SECTION 404 ——»

COASTAL
WETLANDS
WITH SALT & BRACKISH WATER

AUTHORITIES
CLEAN WATER ACT SECTION 404
RIVERS & HARBOR ACT OF 1899 SECTION 10

HIGH TIDE LINE
MEAN HIGH WATER

JURISDICTIONAL AREAS

4———— SECTION10 —M8—»

j¢4——  SECTION 404

5 (5[5
1 o o o o o

=
H

[
=
]
o
[
=
]
]
.
e
O
<
-
an




BLACK HELTERLINE..

I_I_I_I_I_I_I_I_I_I_I_I_I_‘I_‘I_!I_!I_!I_!!

.
o
t
-
&
EVOLUTION OF THE DEFINITION OF “WATERS OF THE UNITED STATES”
Critical Events Timeline
-
July 19,1977 E
After a federal court EE
Oct. 18,1972 struck down its prior 1985-86 EE
The 1972 definition as too narrow, In the wake of the Dec. 23, 1997 £m
Amendments to the the Corps redefines Supreme Court's decision The Fourth Circuit a=
Clean Water Act “waters of the United in Riverside Bayview strikes down a portion EE
define jurisdictional States” to include all Homes, the Corps and EPA of the Corps' regulatory June 19, 2006 June 29, 2015 E E
waters as “watersof  waters that could affect begin to use the definition in The Supreme Court The Corps and EPA issue EE
the United States” interstate commerce Migratory Bird Rule United States v. Wilson decides Rapanos the Clean Water Rule o
L
:
-
=
s
s
(@) (@) (o) (a) -
L
\J 10) @ 10/ {0) 10) ® 10) @ \_.J ® EE
B
B
BE
E
1973 -1974 1980-82 1991-1992 Jan. 9, 2001 2011 Feb. 28, 2017
EPA and the Corps issue The Corps and EPA Appropriations legislation The Supreme Court The Corps and EPA Feb. 28, 2017
regulations with synthesize definitions mandates the use of the invalidates the Migratory seek comments on Executive Order
differing definitions of Corps’ 1987 wetlands Bird Rule in SWANCC post-Rapanos guidance, directs EPA and the
jurisdictional waters delineation manual which is later abandoned Corps to revise or the
following public and rescind the Clean
congressional opposition Water Rule
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BLACK HELTERLINE..

CWA Jurisdictional Areas Subject
to Carabell/Rapanos, et. al.

. EPHEMERAL STREAMS
L

Areas potentially
affected by Carabell/
Rapanos decision

Watershed graphic prepared by Assoc. of State Wetland Managers




BLACK HELTERLINE..

Figure 2. Status of the Clean Water Rule

- )
sfaMnagana

[ ] gmetlcan
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B Pyerto Rico

n . Virgi
g

B Clean Water Rule is in effect

I District of North Dakota stay - North Dakota v. EPA, 127 F. Supp. 3d 1047 (DN.D. 2015)
B Southern District of Georgia stay - Georgia v. Pruitt. 326 F, Supp. 3d 1356 (5.. Ga. 2018)
I Southern District of Texas stay - Texas v. EPA, No. 315-0V-00162 (S.D. Tex. Sept. 12, 2018)

Source: North Dakota v. EPA, 127 F. Supp. 3d 1047 (D.N.D. 2015); Order, North Daketa v. EPA, No. 3:14-cv-
59, (D.N.D. Sep. 9, 2018), ECF No. 250; Georgia v. Pruitt. 326 F. Supp. 3d 1356 (S.D. Ga. 2018); Texas v. EPA,
No. 3:15-CV-00162 (S.D. Tex. Sept. 12, 2018)
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The Clean Water Act Chronicles
A Tale Of Growing Federal Regulations

The Beginning

g

The Growm g "P;roiiiem

The Consequences of Compliance

Win

The Trigger

The Complication

The Repercussion
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